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A. IDENTITY OF PETITIONER AND DECISION BELOW 

Isaac Zamora, petitioner here and appellant/cross-respondent 

below, seeks review of the published Court of Appeals decision dated 

March 6, 20 l 7, for which reconsideration was denied on March 3 I, 

2017, copies of which are attached as Appendix A. 

B. INTRODUCTION 

Based on the undisputed severity of Isaac Zamora's mental 

illness and the seriousness of the crimes he committed, Mr. Zamora and 

the State entered an explicit plea agreement. They agreed he was not 

guilty by reason of insanity for two charges and would plead guilty to 

the remaining charges. He would be immediately sent to a mental 

hospital until found releascabk by a cou1i under the controlling civil 

commitment statute and case law. Once a court found he met the 

criteria for release under the cited civil commitment law, he would be 

transferred to prison to serve sentences imposed for his offenses. 

But at1er entering this agreement. the State immediately lobbied 

for and obtained legislative changes to the statutes governing the 

confinement of a person \vho is not guilty by reason of insanity. By 

changing the law, it won authority to immediately end Mr. Zamora's 

mental health commitment and permanently transfer him to prison 



despite the severity of his mental illness and contrary to the terms of the 

plea agreement. The Court of Appeals summarily rejected Mr. 

Zamora's challenges to the legality of upending the clear, mutually 

agreed premise of the pica agreement and the retroactive application of 

these recent and vaguely defined laws to Mr. Zamora. 

C. ISSUES PRESENTED FOR REVIEW 

1. When a person waives his trial rights under a plea agreement, 

the agreement is construed in the light most favorable to the accused 

person and governed by due process and contractual law. Mr. Zamora's 

plea agreement stated he would be sent to a mental hospital until no 

longer dangerous due to mental illness, citing controlling law. Because 

the State did not want Mr. Zamora to reside in a mental hospital, it 

convinced the legislature to change these civil commitment laws. Does 

it violate due process, contract law, and constitute a breach of the plea 

agreement for the State to alter the law governing the agreed tem1s of a 

plea for the purpose of undermining the pica's framework? 

2. Docs substantial public interest favor review when public 

policy relics on plea agreements as an efficient and fair mechanism for 

resolving criminal charges but the published Court of Appeals decision 
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endorses post-plea changes to the governing law that fondamentally 

alter the expected punishment resulting from the negotiated settlement? 

3. Statutory amendments arc presumed to apply prospectively. 

After Mr. Zamora was sentenced, the legislature substantially lowered 

the legal threshold for releasing a person from a mental hospital to 

serve a sentence in prison. The Court of Appeals sidestepped 

retroactivity by declaring the triggering event was when the State used 

its new authority to file a second petition to transfer Mr. Zamora to 

prison. When the State uses a change in the law to substantively alter 

the legal framework central to the operation of a plea. is this statutory 

change being retroactively applied'? Does it constitute an ex post facto 

alteration of the legal consequences of completed acts? 

4. The trial court found the statutory changes enacted after Mr. 

Zamora's plea were written expressly for Mr. Zamora, because the 

State wanted to undermine the agreement that placed him in a mental 

health hospital. Does the change in the law increasing the time Mr. 

Zamora will spend in prison constitute a bill of attainder, prohibited by 

article l, section 9 of the United States Constitution and aiiicle I, 

section 23 of the state constitution? 
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5. A la\v prescribing punishment violates due process if it lacks 

standards and invites arbitrary enforcement. RCW 10.77.200(3) directs 

a cou1i to send a person to prison even though not guilty by reason of 

insanity to prison if "manageable" and also sentenced for a class A 

felony. The Cou1t of Appeals broadly and circularly construed 

"manageable'' as "capable of being managed: submitting to control." 

Yet a prison must ''manage" all sentenced individuals and may control 

them by punishment and isolation. Is resting a prison transfer on the 

prison's capability of managing or controlling a person so vague that it 

invites arbitrary enforcement, lacks standards, is incapable ofjudicial 

review, and creates an untenable risk of impennissibly punitive 

treatment? 

D. STATEMENT OF THE CASE 

In 2008, Mr. Zamora's mental health spiraled out of control. 

Overcome by delusions and hallucinations that he was commanded by 

God to kill demons, Mr. Zamora killed six people and injured four 

others. l 1/17i09RP 18-19; 9/9/l4RP 155-57. 

The State charged him with numerous crimes, including six 

counts of aggravated first degree murder. CP 374-84. In a plea 

agreement. the paiiies jointly agreed Mr. Zamora \Vas not guilty by 
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reason of insanity for tv,:o counts of aggravated first degree murder and 

guilty of the remaining counts. 1l/17/09RP 26-27; CP 136-37. 

The plea agreement explained it is ·'understood by the pm1ies" 

that Mr. Zamora "will be sent to Western State Hospital" until "eligible 

for conditional release" and under the legal authority of "State v. 

Sommerville. 111 Wash. 2d 524 (1988) and RCW 10.77.120." CP 380. 

If he met the criteria for release under this legal framework, he would 

be transferred to DOC to serve the sentence imposed for the 

convictions. id. 

Mr. Zamora "relied upon" his attorney's explanation of the law 

when entering this plea agreement. CP 269. He ·'would not have 

accepted the plea bargain if [he] had known that the law would be 

changed" to alter these terms. CP 269. 

The comi found Mr. Zamora was "legally insane" and not 

responsible for tv,'O counts of aggravated murder. l l/l 7!09RP 27. It 

ordered he be sent to the state's mental hospital. lei. at 27-28. 

Western State Hospital's administrators immediately sought his 

transfer to prison. In one email, a Department of Social and Health 

Services (DSHS) official wrote, ·'the Isaac Zamora situation continues 

to bother me [a lot]. Something needs to be done to expedite co1Tect 
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placement in a secure prison." CP 118 (brackets in original). This email 

is dated December 14, 2009, 14 days after Mr. Zamora was sentenced. 

CP 118, 120. 

At the time Mr. Zamora pied guilty. the governing statutes let a 

confined person seek release from the court, but did not give this 

authority to the State. CP 246-47, 268-69. One email shows Western 

State Hospital asked for the legislation to "assist DSHS/WSH with 

management of the 'Zamora' case/precedence," including obtaining 

"WSH ability to petition for CR [conditional release]." CP 119: see also 

CP 117 (email lamenting DSHS's inability to seek Mr. Zamora's 

release and prison transfer). 

At the State's request, the law was changed in 20 l Oto allow the 

State to ask the court to release a person. It promptly petitioned the 

court to release Mr. Zamora from Western State Hospital and send him 

to prison. 6/25/l 2RP 39-40: CP 268-69. But the comt rejected the 

State's petition after a lengthy hearing. CP 134-35 

The comt rnled "Mr. Zamora has not met any of the seven 

Hospital criteria for discharge from the Hospital." CP 134. He remains 

"currently" mentally ill, "a substantial danger to himself and others,'' 
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and "continues to require hospital level care," for recurring threatening 

and violent behavior that stern from his mental illness. CP 134. 

The court also rejected the State's argument that Mr. Zamora 

should be released "merely because he can be placed at the Depaiiment 

of C01Tections," where he is not a danger to the public. CP 135. The 

court chastised Western State Hospital for being '·unethical, 

inconsistent, and unprofessional in this paiiicular case'' based on its 

effo1is to push Mr. Zamora out of the hospital rather than offer him 

treatment. 3/7/14RP 18. 

In 2014, the State filed another petition for release. A new law 

let the State transfer a criminally insane person to prison if also serving 

a prison tenn for a class A felony. CP 30-33. This law only asked the 

State to show the person could be managed in prison even if 

substantially dangerous to himself or others. RCW 10. 77.200(3). After 

a multi-day hearing, the court deemed Mr. Zamora manageable in 

prison but imposed conditions requiring psychiatric approval to transfer 

him to the general prison population. 9/10/14RP 88: CP 9. The 

Department of Corrections (DOC) appealed these conditions. The Coutt 

of Appeals ruled the trial comi lacked authority to place any conditions 

on DOC's treatment of a prisoner in its custody. Slip op. at 25-26. 
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The facts are detailed in the Couii of Appeals opinion, pages 1-

16, Appellant's Opening Brief~ pages 6-10, and throughout the relevant 

argument sections of Appellant's Opening and Reply Briefs. These 

facts are incorporated by reference herein. 

E. ARGUMENT 

1. The State's efforts to undermine a plea agreement and 
alter controlling decisional law from this Court requires 
review. 

A plea agreement is a contract and also a waiver of bedrock 

constitutional protections for people accused of crimes. Santobello , .. 

New York, 404 U.S. 257,262, 92 S. Ct. 495, 30 L. Ed. 2d 427 (1971 ); 

U.S. Const. amend. 14; Const. mi. L * 3. Because the accused person 

forgoes the most essential constitutional protections when entering a 

plea agreement, its terms arc strictly construed to favor the accused 

person. State v. Bisson, 156 Wn.2d 507. 523, 130 P.3d 820 (2006). 

a. The 5;rate should not be pennittecl to alter settled terms of 
a mutual~)' agreed /egalj,-ame1vork under a plea 
(/OJ"Cemenl based 011 /aw aoremina treatment 1or a b b b }' 

person found not guilty by reason of insanity. 

Mr. Zamora pied guilty and not guilty by reason of insanity 

pursuant to a negotiated agreement, forgoing his right to trial and the 

potential that be would be found not guilty hy reason of insanity fr)r all 
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charges. The plea agreement explains the controlling frame\vork 

governing its operation. CP 380. 

The agreement cites RCW 10.77.120, and State,·. Sommerril!e, 

111 Wn.2d 524, 760 P.2d 932 (1988). CP 380. Pursuant to this cited 

legal authority, Mr. Zamora would be first placed in DSHS's custody 

civil confinement because he was criminally insane and he would be 

released from DSHS's custody to serve the sentences imposed only 

upon a court's finding that he was eligible for release. CP 375, 380; see 

S0mme1Til!e, 111 Wn.2d at 535-36 (explaining statutory scheme 

mandates that person found not guilty by reason of insanity must 

receive needed psychiatric care before being placed in prison and "must 

be remanded to the custody of DSHS until final discharge under RCW 

10. 77.200"). 

Mr. Zamora entered this plea agreement based on his lawyer's 

unequivocal advice that the State was required to place him in DSHS's 

custody until "eligible" for final discharge, and at that time he could be 

sent to prison. CP 247, 380. The sentencing memorandum similarly 

explained that based on the agreement, 

the Court is required to commit Mr. Zamora to a mental 
hospital operated by DSHS until such time, if any, the 
Cou1i determines at a hearing that he is no longer a 
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substantial danger to other persons or that he no longer 
presents a substantial likelihood of committing felonious 
acts jeopardizing public safety or security. Mr. Zamora 
may only_ be released to the custody of the Department of 
Cmi-ections by order of the Com1 following such a 
hearing. 

CP 3 75. Mr. Zamora's attorney explained that his objective, and his 

understanding of his client's objective, was to ensure Mr. Zamora 

remained "at a state mental hospital for the rest of his life." CP 24 7. 

The State voiced the same understanding at the time of the plea. 

6/28/12RP 175. 

Mr. Zamora's attorney also told him to initiate final discharge 

from the DSHS psychiatric hospital, he would have to petition for 

release and prove he no longer presents a substantial danger to others 

due to a mental illness under RCW 10.77.200 (2009). CP 247. He relied 

on this understanding of the law when deciding to enter the plea 

agreement. CP 268-69. 

b. The State is bound by the ternzs of the plea agreement. 

Mr. Zamora's 2009 plea agreement set fo11h the legal framework 

governing the plea, citing a controlling statute and case law applying 

the statutory scheme mandating Mr. Zamora's hospitalization and 

treatment until final discharge. CP 380. But changes in the Jaw enacted 
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s0lcly to alter the terms of Mr. Zamora's plea agreement enabled the 

State to transfer Mr. Zamora to DOC's custody and to place him in 

prison despite his significant psychiatric needs. 

The substantive statutory changes enacted after Mr. Zamora's 

plea prompted the court to extol! the State's "amazing clout" with the 

Legislature. 9/8/J4RP 7. RCW 10.77.200 was amended in 2010 to 

allow the State to petition for a person ·s discharge, and in 2013 to allow 

this final discharge to occur if the committed person would be sent to 

prison and is "manageable" within prison, without regard to his 

psychiatric needs. RCW 10. 77 .200(3) (2013 ); see Laws 2010, ch. 263, § 

8 (S.B. 6610); Laws 2013, ch. 289. § 7 (S.S.H.B. 1114). 

Another new temporary transfer provision let DSHS send a 

person found criminally insane to state prison if it finds the person 

·'presents an unreasonable safety risk which, based on behavior, clinical 

history, and facility security is not manageable in a state hospital 

setting." RCW 10.77.091(1) (enacted in 2010 and mnended in 2015). 

Invoking this new law, the State transfe1Ted Mr. Zamora from Western 

State Hospital to DOC in December 2012. CP 8, 31. 

The statutory changes enacted after Mr. Zamora's guilty plea 

gave the State authority to disregard the legal framework governing the 
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plea agreement. These changes were enacted for the specific puivose of 

getting Mr. Zamora into prison as soon as possible. 9/8/14RP 7; 

9/10/l4RP 81. The court ruled the State was ''jarn[ming] legislation one 

after another in order to deal with the issue of Mr. Zamora" because 

DSHS "doesn't ,vant anything to do with Mr. Zamora." 9/8/14RP 7. 

The State cannot induce a plea, then "render the plea agreement 

meaningless" by changing the statutory scheme. State v. MacDonald, 

183 Wn.2d l, 15,346 P.3d 748 (2015). When a plea agreement rests "in 

any significant degree on a promise or agreement of the prosecution. 

such a promise must be fulfilled." Santobello, 404 U.S. at 262. 

Mr. Zamora's plea agreement explicitly refe1Ted to the legal 

framework requiring Mr. Zamora be sent to DSHS for treatment and 

only eligible for discharge to DOC by statute and case law. CP 380. 

This legal framework was the basis of the plea negotiation, as the judge 

acknowledged and Mr. Zamora explained without dispute from the 

State. 6/28/12RP 173; CP 246-48. 

The Court of Appeals cast aside this blatant effort to undermine 

the legal framework cited in Mr. Zamora's plea agreement by claiming 

he was not guaranteed to stay in a mental health facility for any 

particular length of time. Slip op. at 19. But he ,vas guaranteed a 
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specific legal framework. CP 380. This Court explained the controlling 

statutory scheme in S0111111en·i11e. 111 Wn.2d at 535-36, and the plea 

agreement cites Sommen"ille as the basis of the parties' agreement. The 

State's subsequent efforts to subve1i the terms of Mr. Zamora's plea 

and send him to prison before providing the mental health care he 

needed undermines the agreement and violates due process. The Comi 

of Appeals decision conflicts \vith S0111mer1·ille, involves a significant 

question of the due process rights of a person entering a plea 

agreement, and raises an issue of substantial public interest meriting 

review under RAP 13.4(b)(l). (3), (4). 

2. Changes in the law enacted in response to the 
State's dislike of Mr. Zamora's plea agreement 
are inapplicable or he must be permitted the 
opportunity to withdraw his plea because they 
fundamentally alter the plea's framework and its 
essential, agreed-upon terms. 

a. A change in the law that increases the punitive nature of 
a sentence may not be applied retroacti,·e~v. 

lt is a "deeply rooted" rule of statutory construction that "all 

statutes arc to be construed as having only a prospective operation. and 

not as operating retrospectively." In re Cascade Fixture Co .. 8 Wn.2d 

263, 271-72, 111 P.2d 991 (1941), quoting 59 C.J. 1159 § 692; State v. 

Smith, I 44 Wn.2d 665, 672, 30 P.Jd 1245 (2001) (superccdcd by 
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statute) (internal citations omitted). The '·antiretroactivity principle" 

stems from "[e ]lemcntary considerations of fairness.'' Lcmdgrq{v. US! 

Film Products, 511 U.S. 244, 265-66, 114 S. Ct. 1483, 128 L. Ed. 2d 

229 (1994). 

The trial court found DSHS ''didn't want any paii of' Mr. 

Zamora's care and engaged in ''blatant attempts" to change the law 

governing his plea. 9/1 O/l 4RP 81. The legislature did not direct its 

amendment to RCW 10.77.200 be retroactive: it is a substantive change 

that is not purely curative or remedial; and it alters a prior construction 

of the law by this Court in S01111nerdlle, 111 Wn.2d at 535-36. 

Accordingly, it may not be retroactively applied. Mr. Zamora may not 

be pc1111anently transfen-ed to prison without being releasable from civil 

commitment under the law that governed his plea agreement. 

The Comi of Appeals dismissed this retroactivity problem by 

claiming the operative event was not the plea agreement and sentence, 

but the State's 2014 petition to transfer Mr. Zamora after the 2013 

change in the law. Slip op. at 21-22. But it is illogical and unreasonable 

to deem the triggering event is simply the State's use of a change in the 

law that gives it State new authority. Mr. Zamora was not transfcn-ed to 

prison because of later misbehavior or because his subsequent acts 
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rendered him rclcascablc. Rather, he was sent to prison because the 

State lobbied for and obtained diluted legal thresholds that altered this 

Cou11's explanation of the controlling statutory scheme. Sommerl'ille, 

111 Wn.2d at 535-36. In 2010, the court rejected the State's petition to 

transfer Mr. Zamora under the pre-existing heightened legal threshold. 

lt is only by diluting and altering the legal standard governing release 

and transfer to prison that the State was able to win Mr. Zamora's 

prison transfer. 

It is not constitutionally permissible to apply this change in the 

law to Mr. Zamora when his guilty plea was predicated on a clearly 

stated legal framework that his release to prison would only occur 

under a settled scheme. The change in the law increased the punitive 

effect of Mr. Zamora's plea agreement by requiring him to go to prison 

rather than receive psychiatric care, a situation this Court deemed 

illegal and against public policy in Sommer\'il!e, 111 Wn.2d at 535-56. 

b. A punitil·e change in criminal law punishments violates 
ex post facto. 

A law violates the ex post facto prohibition if it changes the 

legal consequences of acts completed before its effective date. State v. 

Edwards, 104 Wn.2d 63, 71,701 P.2d 508 (1985). The ex post facto 
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prohibition also ensures fair warning of the effect of legislative 

changes. Wecn·er ,·. Graham, 450 U.S. 24, 28-30, IO I S. Ct. 960, 67 L. 

Ed. 2d 17 (l 981 ). 

The comi's finding thnt Mr. Zamora was not guilty by reason of 

insanity required commitment in a state mental hospital and prohibited 

his transfer to prison, as the parties agreed. S0111me1Tille, 111 Wn.2d at 

535-36; RCW I 0. 77.110, .150, .200, .220. The "state of the law" 

changed after Mr. Zamora· s offense and in response to the comi' s order 

of disposition, for the purpose of altering the terms of his sentence. It 

violates ex post facto prohibitions to impose more severe punishment 

than was pennissible when the crime was committed and undermines 

the settled expectations governing the pica agreement. 

c. Enacting a lawfor the blatant pwpose of sending Mr. 
Zamora to prison term constitutes a bill o_(attainder. 

The state and federal constitutions prohibit any "bill of 

attainder," which bars "legislative punishment, of any fonn or severity, 

of specifically designated persons or groups.'' United States ,,. Brown, 

381 U.S. 437,447, 85 S. Ct. l 707, 14 L. Ed. 2d 484 ( 1965); State v. 

Thorne, 129 Wn.2d 736, 759, 92 l P.2d 514 ( 1996); U.S. Const. art. I,§ 

IO; A1i. 1, ~ 23. 
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A legislative enactment is a bill of attainder if it singles out a 

cc1iain person or group and imposes punishment for past conduct. 

Bro,l'n, 381 U.S. at 446. The law at issue in Brown baJTed a member of 

the communist pariy from holding a union ofiice. Id. at 439. The comi 

ruled it was a bill of attainder because it signaled out a certain group of 

people and punished them for their affiliation. Id. at 461. 

RCW 10.77.200(3) was crafted expressly to alter Mr. Zamora's 

sentence. 9/8/14RP 7. It singles out a group of people for increased 

punishment - those who are both criminally insane and sentenced for a 

class A felony. In foct, this law npplies only to Mr. Zamora. The trial 

court conceded the statute's puqlose is "not kidding of anybody -- the 

only person in the whole world the statute applies to is Mr. Znmora." 

9/8/14RP 7. It was enacted due to the State's "blatant" to move Mr. 

Zamora from a treatment facility and into prison. 9/1 O/l 4RP 81. This 

constitutes a bill of attainder. 

d. A statute gii'ing the court unchecked a11thori(v to transfer 
.~1r. Zamora to prison eFen when substantial~y dangerous 
and insane is zmconstitlllional~y mgue. 

A law prescribing punishment violates due process if it is "so 

standardlcss that it invites arbitrary enforcement." Joh1Zso11 ,,. United 

States,_ U.S._, 135 S. Ct. 2551, 2556-57, 192 L. Ed. 2d 569 (2015). A 
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vague provision is not constitutional "merely because there is some 

conduct that clearly falls within the provision's grasp." Id. at 2561. 

RCW 10.77.200(3) directs a court to release a person from 

commitment if the person will be transferred to prison for a class A 

felony and the person's mental disease is "manageable within" a prison. 

The trial court deemed this standard of being ''manageable" within 

prison "inmiful" and wished the legislature explained what it meant. 

9/8/14RP 7, 8. The Court of Appeals ruled that "manageable" is simply 

defined as in the dictionary, meaning ·'capable of being managed: 

submitting to control." Slip op. at 23. 

Prisons manage people by confining them, including solitary 

confinement or forced medication, even if these tools "exact a terrible 

price." Davis v. Ayala,_ U.S._, 135 S. Ct 2187, 2210, 192 L. Ed. 2d 

323 (2015) (Kennedy, J., concurring). Holding a prisoner in solitary 

confinement for one year, "even without cause," is not "an atypical or 

significant hardship" and does not violate a liberty interest. Ballinger v. 

Cedar Co., Mo., 810 F.3d 557,562 (st11 Cir. 2016). 

A severely mentally ill person is vulnerable to abuse by others, 

to worsening symptoms from stress or anxiety. and to increased prison 
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discipline due to difficulty conforming to all rules and regulations. 1 

RCW 10.77.200 (3) <loes not explain whether to be 

"manageable" a court must find prison is an appropriate setting for 

treating a mentally ill and criminally insane person, or merely that it 

would not violate the Eighth Amendment's cruel and unusual 

punishment prohibition to transfer the person to prison. The State 

insisted thnt the law mandated Mr. Zamora's transfer unless DOC 

,vould be deliberately indifferent. 9/8/l 4RP 6. 

The statute's failure to provide any standards leaves courts to 

arbitrarily detennine whether transferring a criminal insane person to 

prison seems acceptable to an individual judge, which is ripe for 

arbitrary enforcement and incapable of meaningful review. Because a 

Person can be manaued by· being locked in a cell the standard bears no 
e, ..... ' . 

connection to the mental illness and dangerousness that required 

treatment in the first place. The vagueness of the statute is 

unconstitutional and subve1is the pu11Josc and policy of first providing 

treatment for a person who is not guilty by reason of insanity for 

1 Metzner J. and Fellner J., ··solitary confinement and mental illness in U.S. 
prisons: a challenge for medical ethics," J. Am. Acad. Psychiatry Law 38: 104-8 (2010 ); 
Blitz, C., Wolff, N .. Shi, J .. "Physical victimization in prison: The role of mental illness," 
Int. J. Law Psychiatry, 2008 Oct-Nov., 31(5): 385-93 ("rates of physical victimization 
were significantly higher for male inmates with mental disorders''). 
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treatment, rather than punishment, until the person's mental illness is 

under control. 

F. CONCLUSION 

Petitioner Isaac Zamora respectfully requests that review be 

granted pursuant to RAP 13.4(b). 

DATED this 1st day of May 2017. 

Respectfully submitted, 
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NANCY P.-COLLWs (\VSI3A 28806 
\Vashington Appellate Project (91052) 
Attorneys for Petitioner 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

STATE OF WASHINGTON, ) No. 73008-8-1 
DEPARTMENT OF SOCIAL AND ) 
HEAL TH SERVICES, ) 

) 
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) PUBLISHED OPINION 
v. ) 

) 
ISAAC L. ZAMORA, ) 

) 
Appellant. ) 

STATE OF WASHINGTON, ) No. 73090-8-1 

.... ~ • ~ • < 

· .. 
I 

(;", 

:-:,·.,. I;··'" 

DEPARTMENT OF CORRECTIONS, ) (Consolidated under No. 73008-8-1) 
) 

Appellant, ) 
) 

V. ) 
) 

ISAAC L. ZAMORA, ) 
) 

Respondent. ) FILED: March 6, 2017 

SCHINDLER, J. - In 2009, Isaac L. Zamora pleaded guilty to four counts of 

aggravated murder in the first degree. The State stipulated to entry of a plea of not 

guilty by reason of insanity to two other counts of aggravated murder in the first degree. 

The court ordered Zamora committed to the Washington State Department of Social 

and Health Services (DSHS). In 2015, the court granted the DSHS petition to discharge 

Zamora from DSHS custody and remanded him to the Washington State Department of 
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Corrections (DOC) to serve the sentence on four counts of aggravated murder in the 

first degree. Zamora challenges the order granting the petition to remand him to DOC 

under a 2013 amendment to RCW 10.77.200(3). Zamora contends the order violates 

the 2009 plea agreement and due process, the ex post facto and bill of attainder 

provisions of the federal and state constitutions, and RCW 10. 77 .200(3) is 

unconstitutionally vague. In the alternative, Zamora contends DSHS did not meet its 

burden of proving under RCW 10.77.200(3) that his "mental disease or defect is 

manageable within a state correctional institution or facility." DOC appeals the court 

order on the grounds that the court did not have jurisdiction to impose conditions on 

DOC. 1 We hold the order to remand to DOC did not violate the terms of the plea 

agreement and due process or the ex post facto and bill of attainder provisions of the 

federal and state constitutions, and RCW 10.77.200(3) is not unconstitutionally vague. 

Because DOC was not a party to the proceedings below, the court did not have 

jurisdiction to impose conditions on DOC. We remand to the superior court to 

determine whether absent the conditions imposed on DOC, DSHS met its burden under 

RCW 10.77.200(3). 

Criminal Charges 

On September 2, 2008, Isaac L. Zamora stole a large knife, rifle, handgun, and 

ammunition. Zamora shot and killed Chester Rose and Skagit County Sheriff Deputy 

Anne Jackson. Zamora then shot and killed two construction workers and stole a 

pickup truck. Zamora drove to a nearby house, crashed into the garage, and shot at 

1 Washington State Court of Appeals No. 73090-8-1. We consolidated the two appeals under No. 
73008-8-1. 
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property owner Fred Binschus as he ran away. When Julie Binschus arrived home, 

Zamora shot and killed her. 

After Zamora left the Binschus property, he "rammed" into a vehicle and tried to 

shoot the driver but the gun malfunctioned. Before driving away, Zamora stabbed the 

man twice in the chest. On the way to lnterstate-5 (1-5) 1 Zamora shot a man riding a 

motorcycle in the arm. 

While driving on 1-5, Zamora shot at a car. The bullet passed through the front 

windows but did not hit the driver or passenger. Zamora then shot through the window 

of a second vehicle, killing the driver. As Zamora continued to drive south on 1-5, he 

shot at an unmarked Washington State Patrol vehicle. The bullet hit the trooper in the 

forearm. 

The State charged Zamora with six counts of aggravated murder in the first 

degree, six counts of attempted murder in the first degree, three counts of burglary in 

the first degree, residential burglary, robbery in the first degree, two counts of theft of a 

firearm, and unlawful possession of a firearm in the second degree. 

2009 Plea Agreement 

Zamora entered into a plea agreement. Zamora agreed to plead guilty to four 

counts of aggravated murder in the first degree, six counts of attempted murder in the 

first degree, three counts of burglary in the first degree, residential burglary, robbery in 

the first degree, two counts of theft of a firearm, and unlawful possession of a firearm in 

the second degree. 

3 
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The State agreed not to seek the death penalty or file "further charges or 

sentence enhancements." 

In recognition of the defendant's acceptance of culpability by entry of the 
pleas of guilty in conjunction with those factors considered in the 
mitigation package and the opinions of the mental health experts who 
examined the defendant, his circumstances and his history, the State 
agrees not to seek the death penalty pursuant to RCW chapter 10.95 for 
the charges of Aggravated Murder in counts 6, 7, 8, 9, 13 and 18. 

The State also stipulated that "as to counts 6 and 7, the counts of Aggravated 

Murder related to the deaths of Chester Rose and Anne Jackson, ... the defendant will 

enter a plea of Not Guilty by Reason of Insanity pursuant to RCW 10.77.060." The 

State and Zamora agreed to a "Stipulation of Facts" for "purposes of the Court's findings 

on Acquittal by Reason of Insanity for Counts VI and VII and for purposes of accepting 

guilty pleas on Counts I - V and VIII - XX." The plea agreement states, "The parties 

stipulate that the sentencing court may consider the Arrest Warrant Declaration and the 

Stipulation of Facts, filed separately herein, as the material facts that provide the basis 

for the plea." 

The State and Zamora also stipulated that if the court found Zamora not guilty by 

reason of insanity, Zamora should be civilly committed to Western State Hospital 

(WSH). 

The parties further stipulate that the defendant should be committed to 
Western State Hospital because he presents a substantial danger to 
person and presents a substantial likelihood of committing criminal acts 
jeopardizing public safety or security unless kept under further control of 
other persons or institutions pursuant to RCW 10.77.110(1). 

The parties agreed to recommend the court find Zamora not guilty by reason of 

insanity on the two counts of aggravated murder of Chester Rose and Deputy Anne 

4 
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Jackson and "concurrent with the entry of judgment and sentence as to the remaining 

counts." Zamora would be committed to WSH. 

The parties will recommend that the Court follow the agreement that the 
defendant be found not guilty by reason of insanity as to counts 6 and 7, 
and that, concurrent with the entry of judgment and sentence as to the 
remaining counts, the defendant will be committed to Western State 
Hospital (WSH) based upon that finding and RCW chapter 10.77 
(specifically RCW 10.77.120). 

The plea agreement states that under State v. Sommerville, 111 Wn.2d 524, 760 

P.2d 932 (1988), and RCW 10.77.120, Zamora would be committed to WSH until he is 

eligible for release and transfer to the Department of Corrections (DOC) to serve the 

sentence. The plea agreement states, in pertinent part: 

It is further understood by the parties, that based on case law the 
defendant and the State anticipate that the defendant will be sent to 
Western State Hospital until such time if any he is eligible for a conditional 
release and at that time he will be transferred [to] the Department of 
Corrections for the serving of his sentence in this case. The interpretation 
of the law that the defendant shall go to Western State Hospital is based 
on State v. Sommerville, 111 Wash. 2d 524, (1988) and RCW 10.77.120. 

In Sommerville, the Washington Supreme Court held that where a court finds a 

defendant not guilty by reason of insanity on one count but finds the defendant guilty on 

another count, the prison sentence does not begin until after the defendant is 

discharged from the Washington State Department of Social and Health Services 

(DSHS) custody. Sommerville, 111 Wn.2d at 534-36. RCW 10.77.120 states that 

"persons who are committed ... as criminally insane" are under the control, care, and 

treatment of DSHS and shall not be released from the control of DSHS until after a 

hearing and order of release. 

On November 17, 2009, the court held a hearing on the plea agreement. The 

court found Zamora guilty as charged on all counts except count 6 and count 7. The 

5 
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court found Zamora not guilty by reason of insanity on counts 6 and 7 and that he 

should be committed to WSH until the court entered an order remanding him to DOC to 

serve his sentence. The findings of fact state: 

1. The defendant committed the acts alleged in Counts I through XX of 
the Information; The Court makes the following findings as to those 
counts based on the attached Stipulation of Facts which is 
incorporated into this document by reference and also based on the 
probable cause affidavit previously filed in this case. The defendant 
agrees that the Court may rely on these two documents in support of 
its findings. See Exhibits "A" and "B". 

2. The defendant was legally insane at the time of the commission of the 
acts alleged in Counts VI and VII of the Information and is not legally 
responsible for said acts; 

3. There is a substantial danger that the Defendant may injure other 
persons unless kept under further control by the Court, other persons, 
or other appropriate institutions; 

4. There is a substantial likelihood that the Defendant will commit 
criminal acts jeopardizing public safety or security unless [k]ept under 
further control by the Court, other persons, or other appropriate 
institutions; 

5. It is in the best interest of the Defendant and the public that the 
Defendant, Isaac Zamora, be placed in treatment at the State Mental 
Hospital at Western State Hospital, Fort Steilacoom, Washington. 

The conclusions of law state: 

1. That the court has jurisdiction over the parties and subject matter of 
this cause; 

2. That concurrent with entry of Judgment and Sentence as to Counts I
V, VIII - 1XX, an order should be entered remanding the defendant to 
the jurisdiction of Western State Hospital for appropriate treatment as 
being Criminally Insane, pursuant to RCW Chapter 10.77. 

3. That pursuant to the agreement of the parties and State v. 
Sommerville, 111 Wn.2d 524 (1988), the Defendant should be 
committed to Western State Hospital, and that upon any conditional 
release that may subsequently be ordered by the Court, he should be 

6 
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remanded to the custody of the Washington Department of 
Corrections to serve any prison term imposed under this cause. 

Judgment and Sentence 

On November 30, 2009, the court imposed consecutive life sentences without the 

possibility of parole on four counts of aggravated murder in the first degree. The court 

found Zamora not guilty by reason of insanity of aggravated murder in the first degree 

as charged in counts 6 and 7. The court committed Zamora "to the custody of the 

Department of Social and Health Services as being Criminally Insane pursuant to 

Chapter 10.77 of the Revised Code of Washington." The "Order of Commitment" states 

that after entry of a court order to discharge or release Zamora from DSHS, Zamora 

shall be remanded to DOC to serve the prison sentence. The Order of Commitment 

states, in pertinent part: 

The defendant shall remain committed with the Department of Social and 
Health Services as criminally insane subject only to further proceedings of 
this Court for conditional release and/or final discharge or release. Upon 
any conditional release and/or final discharge or release subsequently 
ordered by this Court, the Defendant shall be remanded to the custody of 
the Washington Department of Corrections to serve the prison term 
imposed separately in this cause. 

On December 2, 2009, Zamora was committed at WSH. In January 2010, WSH 

psychiatrists wrote a letter to "all interested parties" addressing the necessity of 

inpatient psychiatric care of Zamora and safety concerns. The letter states Zamora 

"has no current major mental illness that requires inpatient psychiatric treatment" and 

the patients and staff at WSH as well as the public and Zamora are "at risk of harm by 

continuing to house him at this facility, for no clinical reason." 

Mr. Zamora currently presents with only diagnoses of substance abuse, 
severe character pathology, and threatening behavior stemming purely 
from his antisocial personality traits. He no longer needs inpatient 

7 
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psychiatric treatment, and in fact prolonged psychiatric hospitalization only 
serves to provide a less secure environment in which his antisocial acting
out behaviors are escalating. 

Due to his complete lack of any active mental illness symptoms (such as 
symptoms of a psychotic disorder or a major mood disorder) and lack of 
need for inpatient level of psychiatric care, Mr. Zamora was decertified as 
of 12/28/09 [this means that in the opinion of his treating psychiatrists, he 
no longer met criteria for inpatient hospitalization as of that date]. Were it 
not for the fact that we lack the legal authority to discharge him, Mr. 
Zamora would have been discharged weeks ago. He would not meet 
criteria for civil commitment, since his homicidal threats stem from his 
personality disorder and not from any major mental illness, and so 
therefore were it not for his current order binding us from releasing him, he 
would not remain in the hospital for any psychiatric reason. 

Mr. Zamora has no ongoing mental illness and, in our medical opinion, 
simply presents as a severely psychopathic individual (i.e. with antisocial 
and narcissistic personality disorder). He has had to be placed in a locked 
seclusion room since 12/31/09 because of repeatedly making homicidal 
threats towards Lakewood Police Officers [e.g. "I am a cop killer, don't you 
know that? I killed that bitch and I would do it a thousand more times. 
The Lakewood cop better watch out-if he comes back I will take care of 
him ([patient] made a gun sign with his hand)."] Also, Mr. Zamora was 
observed by staff studying a map of emergency evacuation routes for the 
building .... 

. . . We have stationed hospital Security officers on the ward 24 hours a 
day, kept Mr. Zamora in seclusion and/or restraints continuously since 
12/31/09, and we have also obtained the assistance of the Lakewood 
Police Department, with an armed Lakewood [Police Department] officer 
patrolling the grounds outside and inside the unit 24 hours a day since 
12/31/09 .... Nevertheless, our hospital is simply not constructed with 
sufficient security)21 

2010 Amendments 

In March 2010, the legislature amended RCW 10.77.200 to give DSHS the 

authority to file a petition to release an individual committed to DSHS as criminally 

2 First and second alterations in original. 
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insane. LAws OF 2010, ch. 263, § 8.3 Former RCW 10.77.200(2) (2010) states: 

In instances in which persons have not made application for release, but 
the secretary believes, after consideration of the reports filed under RCW 
10.77.060, 10.77.110, 10.77.140, and 10.77.160, and other reports and 
evaluations provided by professionals familiar with the case, that 
reasonable grounds exist for release, the secretary may petition the court. 
If the secretary petitions the court for release under this subsection, notice 
of the petition must be provided to the person who is the subject of the 
petition and to his or her attorney. 

The legislature also enacted a new statutory provision to give DSHS the authority 

to place an individual committed as criminally insane "in any secure facility" operated by 

DSHS or DOC if the person "presents an unreasonable safety risk." RCW 10.77.091 

(LAWS OF 2010, ch. 263, § 2). RCW 10.77.091(1) states, in pertinent part: 

If the secretary determines in writing that a person committed to the 
custody of the secretary for treatment as criminally insane presents an 
unreasonable safety risk which, based on behavior, clinical history, and 
facility security is not manageable in a state hospital setting, ... the 
secretary may place the person in any secure facility operated by the 
secretary or the secretary of the department of corrections .... The 
secretary of the department of social and health services shall retain legal 
custody of any person placed under this section.141 

2011 Progress Report 

The WSH September 10, 2011 "progress report" to the court states Zamora does 

not exhibit "any active symptoms of psychosis" and "many of the challenging behaviors 

described by his treatment team are primarily due to his anti-social personality disorder, 

3 Former RCW 10.77.200(1) (LAws OF 2000, ch. 94, § 16) stated, in pertinent part: 

Upon application by the committed or conditionally released person, the secretary shall 
determine whether or not reasonable grounds exist for release .... If the secretary 
approves the release he or she then shall authorize the person to petition the court. 

"Secretary" means "the secretary of the department of social and health services or his or her designee." 
RCW 10.77.010(21 ). The definition has not changed since the statute was enacted in 1973. Laws of 
1973 1st Ex. Sess., ch. 117, § 1. 

4 We note the legislature amended RCW 10.77.091 in 2015. LAws OF 2015, ch. 253, § 1. 
Because the language quoted above is identical to the language used in RCW 10.77.091(1) in effect in 
2010 and the 2015 amendments do not affect our analysis, we cite the current statute. 
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which is not a mental disease or defect for which the hospital can provide treatment." 

The report states Zamora "remains an ongoing risk of danger to others." According to 

the report, "this is a risk which would not be mitigated by his staying at Western State 

Hospital or being placed on a conditional release that could result in his return to 

Western State Hospital." Zamora "will no longer be a risk to public safety and security 

only when he is unconditionally placed in the secure custody of DOC, where he will 

remain for the rest of his life." 

On December 5, 2012, DSHS transferred Zamora to the DOC Monroe 

Correctional Complex Special Offender Unit (S0U)5 as authorized by RCW 10.77.091. 

SOU provided mental health treatment for Zamora in accord with a WSH treatment 

plan. 

2013 Amendment and Petition for Release 

In May 2013, the legislature amended RCW 10.77.200(3) to allow the release of 

an individual committed to DSHS custody as criminally insane if that person "will be 

transferred to a state correctional institution or facility upon release to serve a sentence 

for any class A felony" and the "mental disease or defect is manageable within a state 

correctional institution or facility." LAWS OF 2013, ch. 289, § 7. RCW 10.77.200(3) 

states, in pertinent part: 

If the person who is the subject of the petition will be transferred to a state 
correctional institution or facility upon release to serve a sentence for any 
class A felony, the petitioner must show that the person's mental disease 
or defect is manageable within a state correctional institution or facility, but 
must not be required to prove that the person does not present either a 
substantial danger to other persons, or a substantial likelihood of 
committing criminal acts jeopardizing public safety or security, if released. 

5 The SOU is a DOC mental health treatment facility. 
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DSHS Petition 

On December 6, 2013, DSHS filed a petition under RCW 10.77.200(3) to remand 

Zamora to DOC custody. The petition states that since December 5, 2012, Zamora had 

been housed at the SOU, "a mental health treatment facility at the Monroe Correctional 

Complex." 

Since becoming a boarder at the Special Offender Unit, Mr. Zamora has 
continued to receive mental health treatment pursuant to a treatment plan 
overseen by the Western State Hospital Medical Director and 
implemented by treatment providers in the Special Offender Unit. 

The petition states the WSH Risk Review Board determined Zamora's "mental 

disorders are manageable" within DOC and the structure provided in DOC custody "is 

more likely to meet the overall needs of Mr. Zamora." 

The Western State Hospital Risk Review Board reviewed Mr. Zamora's 
current status and concluded that Mr. Zamora's mental disorders are 
manageable within a Department of Corrections institution or facility, and 
that the structure provided in Department of Corrections custody is more 
likely to meet the overall needs of Mr. Zamora. The Public Safety Review 
Panel reviewed this recommendation and supports the decision to petition 
for release and final discharge (See Exhibit 1). 

The Washington State Public Safety Review Panel agreed with the recommendation to 

discharge Zamora from DSHS custody. The recommendation states, in pertinent part: 

Mr. Zamora has resided at Monroe Corrections Complex, Special 
Offender Unit since December of 2012. All reports indicate that he has 
been actively participating in treatment and is generally compliant with the 
rules with no major infractions. It is apparent that the DOC facilities are 
better prepared than the Hospital to contain dangerousness for future 
violence related to Mr. Zamora's longstanding Antisocial Personality 
Disorder. The Panel also observed that, should at some point in the future 
Mr. Zamora were to experience a relapse of psychotic symptoms, DOC 
has both licensed professional mental health staff and specialized facilities 
to address such needs. A final discharge from DSHS to DOC would not 
jeopardize public safety or security in any way. 

11 
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Zamora filed a motion to dismiss the DSHS petition. Zamora argued he had a 

vested right under the 2009 version of the statute and the petition violated the plea 

agreement and due process and the ex post facto clause and prohibition against bills of 

attainder.6 Zamora also argued RCW 10.77.200(3) was impermissibly vague. The 

court denied the motion to dismiss the petition. The court rejected the argument that 

Zamora had a vested right or that the petition under RCW 10. 77 .200(3) violated the plea 

agreement and due process, the ex post facto clause, or the prohibition against bills of 

attainder. 

Mr. Zamora does not have a vested right to remain indefinitely at WSH, 
under the earlier version of RCW 10.77.200. Mr. Zamora entered into his 
plea agreement knowingly, intelligently, voluntarily, and upon the advice of 
professional legal counsel. The subsequent amendment to RCW 
10. 77 .200(3) does not defeat the reasonable expectations of the parties. 
Mr. Zamora understood that he could be released from DSHS custody and 
that, upon release, he would be remanded to the custody of DOC to serve 
his sentence for the convictions to which he pleaded guilty. Therefore, the 
application of RCW 10.77.200(3) to Mr. Zamora does not violate his right 
to due process . 

. . . The Legislature did not intend to alter the civil nature of RCW 
10.77.200(3), nor did it intend to effect punishment on Mr. Zamora. 
Further, the statute does not impose punishment for an act that was not 
punishable when committed, or inflict greater punishment than could have 
been imposed at the time it was committed-RCW 10.77.200(3) does not 
change Mr. Zamora's sentence for the first-degree aggravated murder 
charges to which he pleaded guilty. Therefore, RCW 10.77.200(3) does 
not violate the ex post facto clause of the United States and Washington 
State Constitutions . 

. . . For similar reasons, RCW 10.77.200(3) does not violate the 
prohibition against legislative bills of attainder under the United States and 
Washington State Constitutions. As set forth above, the statute does not 
apply to Mr. Zamora only, and it does not inflict punishment on him. 
Further, Mr. Zamora continues to have the right to a judicial proceeding to 

6 Zamora also argued the petition violated equal protection. 
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vague. 

determine whether or not he should be released from DSHS custody. 
Therefore, RCW 10.77.200(3) does not create a bill of attainder.[71 

The court rejected the argument that RCW 10.77.200(3) was impermissibly 

Because the term "manageable" is not incapable of definition, it is not 
unconstitutionally vague .... Mr. Zamora has not proven beyond a 
reasonable doubt that RCW 10.77.200(3) is unconstitutionally vague. 

The court held a three-day evidentiary hearing on the petition to release Zamora 

from DSHS custody under RCW 10.77.200(3). DSHS presented the testimony of WSH 

Medical Director and psychiatrist Dr. Brian Waiblinger, SOU staff psychiatrist Dr. Steven 

Jewitt, SOU psychologist Dr. Cynthia Goins, and DOC Chief of Psychiatry Dr. Bruce 

Gage. 

Dr. Waiblinger testified Zamora "has a serious mental illness" but he had made 

significant progress in controlling his symptoms and was taking less medication. Dr. 

Waiblinger stated DOC can "clearly" treat individuals "with serious psychiatric and 

personality disorder symptoms" and he had "no doubt" DOC could provide for Zamora's 

"mental health needs." 

7 The court also ruled RCW 10.77.200(3) did not violate equal protection. 

Rational basis review is the standard by which RCW 10. 77.200(3) Is reviewed for an 
equal protection challenge. First. RCW 10.77.200(3) does not apply to Mr. Zamora only; 
it applies to the entire class of patients who enter into a plea agreement with concurrent 
NGRI [(not guilty by reason of insanity)] and guilty pleas, as well as NGRI patients who 
are convicted of a class A felony following placement in DSHS custody. Second, there is 
a rational basis for treating this class of NGRI patients differently than other NGRI 
patients because the circumstances following release are substantially different. Third, 
the classification is rationally related [to] the purpose of the statute. RCW 10.77.200 
discourages defendants from entering into similar plea agreements based on an 
assumption that they will never serve their criminal sentence. Additionally, authorizing 
DOC to take into custody this class of persons helps protect public safety while also 
ensuring that state hospital resources are utilized for those who actually require them. 
For these reasons, RCW 10.77.200(3} does not violate Mr. Zamora's right to equal 
protection. 
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Dr. Jewitt testified Zamora was following the same medication regimen at SOU. 

Dr. Jewitt testified that DOC has a great deal of experience with inmates with Zamora's 

level of symptoms and compared to other inmates, Zamora was not 0 a management 

problem." Dr. Jewett states Zamora has "followed our rules, you know, generally and 

behaved, and it has worked. And, you know, I see it as someone who over time would 

... try to get better." 

Dr. Goins testified Zamora had made good progress while at the SOU. Dr. Goins 

said there were other individuals at SOU with more significant mental illness than 

Zamora. Dr. Gage testified that he had no concerns "whatsoever" about the ability of 

DOC to "manage Isaac Zamora's mental health needs." 

Zamora presented the testimony of psychiatrist Dr. Sally Johnson. In Dr. 

Johnson's opinion, Zamora suffered from paranoid schizophrenia and "[p]ersonality 

disorder not otherwise specified with paranoid borderline antisocial features" that will 

"always have to be monitored heavily." 

He unfortunately has a delusional system that we already know was 
intimately connected to very dangerous, heinous behavior, and so it still 
exists. And I think that the risk management for Mr. Zamora is extremely 
important for everybody's sake and for Mr. Zamora's sake. This is not 
anything to take lightly or to think, you know, was it a temporary problem 
or situational. This is something that will always have to be monitored 
heavily. 

But Dr. Johnson told the court, ''I don't want you to hear that my concern is such 

that I'm hopeless about his being able to manage these things." Dr. Johnson testified 

Zamora was doing well at SOU and the level of care he received was appropriate. 

However, Dr. Johnson expressed the concern that as he improves, Zamora could be 
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"move[dJ to the back of the line." 

I'm not necessarily concerned with acuity as I am severity. And Mr. 
Zamora has a very severe illness. He may be partially compensated now 
from some of those illnesses, depression, and treatment. But this is not a 
lightweight mental illness in any way, shape, or form. That's the thing I'm 
worried about. There are systems that are busy that have people lined up, 
corning in the door. The acuity is like are you about to kill yourself today? 
Those are the people who move to the front of the line. And people like 
Mr. Zamora, even with his history can move to the back of the line. 

The court granted the petition for release from DSHS custody and remand to 

DOC. However, the court expressed the concern that "at some point,'' Zamora would 

be "on the back burner." The court said that releasing Zamora from DSHS to DOC 

custody was "contingent" on Zamora remaining in the SOU unless two psychiatrists 

involved in his care jointly recommended transfer to another DOC facility and DOC 

assigned a psychiatrist to be responsible for monitoring Zamora's care. 

So I would remand Mr. Zamora to the Department of Corrections, 
again, contingent with him remaining at SOU until the recommendation 
changes by the two psychiatrists who were involved in Mr. Zamora's case. 
And that one of the psychiatrists at the Department of Corrections, I would 
suggest Dr. Jewitt or Dr. Goins, be Mr. Zamora's primary psychiatrist and 
have the direct contact with Mr. Zamora. That's not a therapist. That's 
just a treating psychiatrist. I don't know whether you call it a treating 
psychiatrist or whatever you want to use. But I want a psychiatrist 
appointed to Mr. Zamora on his case. So there is this overlay monitoring 
that [Dr.] Waiblinger and the others who have been doing it so that Mr. 
Zamora doesn't fall off the front burner and goes to the back burner. 

Zamora's attorney told the court that it did not have the authority to impose 

conditions on DOC. 

Well, I guess the problem I see, Your Honor, is the Court certainly doesn't 
have any statutory authority to regulate what occurs at the Department of 
Corrections. What the Court has authority to do is to either grant the 
petition or deny the petition and remand him to DOC custody. 

The court ruled, "Well, I'm going to grant the petition to remand, but I'm going to put 
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[into] it those conditions, and we'll see what happens." 

DOC filed a special appearance to oppose the imposition of the conditions. DOC 

argued that because DOC was not a party to the proceedings, the court did not have 

jurisdiction to impose conditions on DOC. The court disagreed and imposed conditions 

on DOC. 

The order granting the petition states, "Mr. Zamora's mental illness is 

manageable within a state correctional institution or facility." The court ordered Zamora 

"released from the custody of DSHS and remanded to the custody and control of DOC 

to serve his four life sentences'' subject to the imposition of conditions on DOC. The 

written findings of fact and conclusions of law state, in pertinent part: 

The Court heard testimony from DOC mental health staff responsible for 
Mr. Zamora's treatment at SOU (Steven P. Jewitt, M.D., Cynthia Goins, 
PhD.,), DOC's Chief of Psychiatry (Bruce C. Gage, M.D.), DSHS's 
Western State Hospital Medical Director (Brian Waiblinger, M.D.), and a 
psychiatrist retained by Mr. Zamora's counsel (Sally Johnson, M.D.). 
These experts agree, and their testimony establishes the following: (1) 
Mr. Zamora continues to suffer from a serious mental illness; {2) Mr. 
Zamora has not been a management problem during his 20 months at 
SOU; (3) DOC has cared for Mr. Zamora's [sic) appropriately during his 20 
months at SOU; and (4) Mr. Zamora has responded better to treatment at 
the SOU than he did while at Western State Hospital. 

... Once in the custody of DOC, Mr. Zamora will remain in the 
SOU and not to be transferred until two psychiatrists who have worked 
with him jointly recommend that he be transferred somewhere out of the 
SOU. DOC will also appoint a psychiatrist to be responsible for monitoring 
Mr. Zamora's care. 

Zamora's Appeal 

Zamora contends the order granting the petition under RCW 10.77.200(3) 

violates the plea agreement and due process and the ex post facto clause and 

prohibition against bills of attainder. Zamora also asserts RCW 10.77.200(3) is 
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unconstitutionally vague.8 We review constitutional issues and questions of law de 

novo. State v. MacDonald, 183 Wn.2d 1, 8,346 P.3d 748 (2015); State v. Neisler, 191 

Wn. App. 259, 265, 361 P.3d 278 (2015). 

"A plea agreement is a contract between the State and the defendant." 

MacDonald, 183 Wn.2d at 8.9 Because a plea agreement affects the fundamental rights 

of the accused, due process is implicated. State v. Sledge, 133 Wn.2d 828, 839, 947 

P.2d 1199 (1997); In re Pers. Restraint of Lord, 152 Wn.2d 182, 189, 94 P.3d 952 

(2004). Due process requires the State to" 'adhere to the terms of the agreement.'" 

MacDonald, 183 Wn.2d at 8 (quoting Sledge, 133 Wn.2d at 839); Santobello v. New 

York, 404 U.S. 257,265, 92 S. Ct. 495, 30 L. Ed. 2d 427 (1971). 

In construing a plea agreement, we apply the principals of contract law. State v. 

Turley, 149 Wn.2d 395, 400, 69 P.3d 338 (2003); State v. Oliva, 117 Wn. App. 773, 

779, 73 P.3d 1016 (2003). We use an objective standard to determine whether the 

State breached a plea agreement. MacDonald, 183 Wn.2d at 8. "We look only to 

objective manifestations of intent, not unexpressed subjective intent." State v. 

Chambers, 176 Wn.2d 573,581,293 P.3d 1185 (2013); Turley, 149 Wn.2d at 400. 

Zamora contends the plea agreement "guaranteed a certain legal framework 

would apply and procedural safeguards would protect him from being sent to prison 

when he remained substantially dangerous to himself or others due to his mental 

illness." The plea agreement does not support his argument. 

a Zamora does not challenge placement at DOC under the statute enacted in 2010, RCW 
10 77.091, or argue he has a vested right or RCW 10.77.200(3) violates equal protection. 

9 DSHS does not argue it is not bound by the plea agreement. 
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The State fulfills its obligations under a plea agreement if it "acts in good faith 

and does not contravene the defendant's reasonable expectations that arise from the 

agreement." State v. Mclnally, 125 Wn. App. 854, 861-62, 106 P.3d 794 (2005); State 

v. McRae, 96 Wn. App. 298, 305, 979 P.2d 911 (1999). A defendant is not entitled to 

rely on the expectation that the law in effect at the time of the plea agreement will not 

change. McRae, 96 Wn. App. at 305; see State v. Hennings, 129 Wn.2d 512, 528, 919 

P .2d 580 (1996). As previously noted, Zamora does not argue on appeal that the plea 

agreement created a vested right. Hennings, 129 Wn.2d at 528 (A vested right entitled 

to due process protection" 'must be something more than a mere expectation based 

upon an anticipated continuance of the existing law.' ") 10 (quoting Caritas Servs., Inc. v. 

Dep't of Social & Health Servs., 123 Wn.2d 391,414, 869 P.2d 28 (1994)). 

Here, the plea agreement states that under Sommerville and RCW 10.77.120, 

the parties understood Zamora would be sent to WSH "until such time if any he is 

eligible for a conditional release and at that time he will be transferred [to] the 

Department of Corrections for the serving of his sentence." The citation to Sommerville 

and RCW 10. 77. 120 does not support Zamora's argument that he would remain in 

DSHS custody until he was no longer dangerous to himself or others. Sommerville 

stands only for the proposition that Zamora would be committed to WSH before remand 

to DOC to serve his sentence. In Sommerville, the Supreme Court held that when an 

individual is found guilty of some charges and not guilty by reason of insanity on other 

charges, the individual must be remanded to the custody of DSHS until final discharge 

to DOC to serve his sentence. Sommerville, 111 Wn.2d 534-36. RCW 10.77.120 

10 Emphasis in original, internal quotation marks omitted. 
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states that a person committed to DSHS as criminally insane shall not be released from 

the control of DSHS until after a hearing and court order of release. The only reference 

to release from DSHS and remand to DOC states that "both parties shall have notice 

and an opportunity for a hearing" before entry of an order of release from DSHS and 

remand to DOC. There is no dispute that Zamora had notice and the opportunity to 

participate in the hearing on the DSHS petition for release. 

The plea agreement does not address the length of time Zamora would remain at 

WSH or the criteria for discharge from DSHS custody and remand to DOC to serve his 

sentence. The plea agreement unequivocally states there is no guarantee concerning 

the "length of time" Zamora remains at WSH. And Zamora agreed the length of time he 

remains at WSH is not a basis to collaterally attack the plea agreement. The plea 

agreement states, in pertinent part: 

It is further understood by the parties, there is no guarantee how 
long the defendant might remain at Western State Hospital and that the 
length of time that the defendant remains at Western State Hospital is not 
a basis to permit the defendant to seek to withdraw the guilty plea or plea 
of not guilty by reason of insanity or otherwise voiding or collaterally 
attacking the plea and sentence herein. 

We conclude the petition to remand to DOC under RCW 10.77.200(3) did not 

breach the plea agreement or violate Zamora's right to due process.11 

Zamora asserts the decision to grant the petition under RCW 10.77.200(3) 

violates the ex post facto clause and the prohibition against bills of attainder. We review 

a claim that the application of the law violates the constitutional prohibition against ex 

post facto laws and the prohibition against bills of attainder de novo. In re Pers. 

11 In his statement of additional grounds, Zamora claims his attorney provided ineffective 
assistance of counsel. Because the claim requires evidence and facts not it the record, we cannot 
address his argument. State v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 (1995). 

19 



No. 73008-8-1 (Consol. with No. 73090-8-1)/20 

Restraint of Flint, 174 Wn.2d 539, 545, 277 P.3d 657 (2012); see also State v. Samalia, 

186 Wn.2d 262, 269, 375 P.3d 1082 (2016). 

The United States Constitution and the Washington Constitution prohibit ex post 

facto laws and bills of attainder. U.S. CONST. art. I, § 9 ("No bill of attainder or ex post 

facto law shall be passed.''); WASH. CONST. art. I, § 23 ("No bill of attainder[ orJ ex post 

facto law ... shall ever be passed.").12 

The ex post facto clause prohibits the application of laws that "retroactively alter 

the definition of crimes or increase the punishment for criminal acts." Collins v. 

Youngblood, 497 U.S. 37, 43,110 S. Ct. 2715, 111 L. Ed. 2d 30 (1990); see also In re 

Pers. Restraint of Hinton, 152 Wn.2d 853,861, 100 P.3d 801 (2004) ("A law that 

imposes punishment for an act that was not punishable when committed or increases 

the quantum of punishment violates the ex post facto prohibition."); accord Carmell v. 

Texas, 529 U.S. 513, 521-22, 120 S. Ct. 1620, 146 L. Ed. 2d 577 (2000) (citing Calder 

v. Bull, 3 U.S. 386, 390, 1 L. Ed. 648 (1798)). 

"The ex post facto prohibition applies only to laws inflicting criminal punishment." 

State v. Ward, 123 Wn.2d 488,499, 869 P.2d 1062 (1994). 13 "[N]o ex post facto 

violation occurs if the change in the law is merely procedural and does 'not increase the 

punishment, nor change the ingredients of the offence or the ultimate facts necessary to 

establish guilt.'" Miller v. Florida, 482 U.S. 423, 433, 107 S. Ct. 2446, 96 L. Ed. 2d 351 

(1987)14 (quoting Hopt v. Utah, 110 U.S. 574, 590, 4 S. Ct. 202, 28 L. Ed. 262 (1884)). 

12 Zamora does not argue an independent state constitutional analysis of the ex post facto clause 
of the Washington State Constitution is necessary. State v. Pillatos. 159 Wn.2d 459, 475 n.7, 150 P.3d 
1130 (2007). 

13 Emphasis omitted 
14 Italics omitted. 
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A legislative act that applies "in such a way as to inflict punishment" on an individual or 

group "without judicial trial" violates the prohibition against bills of attainder. Hennings, 

129 Wn.2d at 527. 

To prevail on his ex post facto claim, Zamora must show RCW 10.77.200(3) 

"operates retroactively, i.e., it applies to conduct that was completed before the law was 

enacted, and that the challenged law increases the penalty over what it was at the time 

of the conduct." Flint, 174 Wn.2d at 545; see also State v. Pillatos, 159 Wn.2d 459, 

475, 150 P.3d 1130 (2007); Johnson v. United States, 529 U.S. 694, 699, 120 S. Ct. 

1795, 146 L. Ed. 2d 727 (2000); In re Pers. Restraint of Dyer, 164 Wn.2d 274,293, 189 

P.3d 759 (2008). 

As a general rule, a statutory amendment applies prospectively. In re Pers. 

Restraint of Stewart, 115Wn. App. 319,332, 75 P.3d 521 (2003); Landgrafv. USI Film 

Prods., 511 U.S. 244, 264-66, 114 S. Ct. 1522, 128 L. Ed. 2d 229 (1994); State v. T.K., 

139Wn.2d 320,329,987 P.2d 63 (1999); State v. Blank, 131 Wn.2d 230,248,930 P.2d 

1213 (1997). The prospective application of a statute occurs "when the event that 

triggers or precipitates operation of the statute takes place after its enactment." Flint, 

174 Wn.2d at 547; Blank, 131 Wn.2d at 248. A statute "has retroactive effect if it takes 

away or impairs a party's vested rights acquired under existing laws" and "increases 

liability for past conduct or imposes new duties or disabilities with respect to completed 

transactions." Flint, 174 Wn.2d at 547-48. 

It is well established that a statute does not operate retroactively merely because 

the "triggering event originates in a situation that existed before the statute was 

enacted." Flint, 174 Wn.2d at 547; Blank, 131 Wn.2d at 248. "Nor does a statute 
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operate retrospectively just because it upsets expectations based on prior law." Flint, 

174 Wn.2d at 547. In determining whether a statute operates prospectively or 

retroactively, we" 'ask whether the new provision attaches new legal consequences to 

events completed before its enactment.'" Flint, 174 Wn.2d at 54715 (quoting Pillatos, 

159Wn.2d at471). 

We hold the decision to grant the petition to release Zamora from DSHS custody 

and remand to DOC under RCW 10.77.200(3) does not violate the ex post facto clause 

or the constitutional prohibition against bills of attainder. The statute is procedural and 

does not inflict punishment. Because the triggering event is filing the petition to remand 

Zamora to DOC, RCW 10.77.200(3) does not apply retroactively. 

Zamora also contends RCW 10.77.200(3) is unconstitutionally vague because 

the statute does not provide standards to determine whether a "person's mental disease 

or defect is manageable" within DOC. We review whether a statute is unconstitutionally 

vague de novo as a question of constitutional law. State v. Watson, 160 Wn.2d 1, 5, 

154 P.3d 909 (2007). 

The Fifth Amendment provides that "[n]o person shall be ... deprived of life, 

liberty, or property, without due process of law." U.S. CONST. amend. V. The 

vagueness doctrine ensures laws provide notice and clear standards to prevent 

arbitrary enforcement. Johnson v. United States,_ U.S._, 135 S. Ct. 2551, 2556, 

192 L. Ed. 2d 569 (2015); In re Det. of LaBelle, 107 Wn.2d 196,201, 728 P.2d 138 

(1986). "The purpose of this doctrine is to 'provide fair notice to citizens as to what 

conduct is proscribed and to protect against arbitrary enforcement of the laws.' " In re 

1s Internal quotation marks omitted. 
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Det. of M.W., 185 Wn.2d 633, 661, 374 P.3d 1123 (2016) (quoting City of Seattle v. 

Eze, 111 Wn.2d 22, 26, 759 P.2d 366 (1988)). 

The party challenging a law as void for vagueness bears the heavy burden of 

proving it is unconstitutional. M.W., 185 Wn.2d at 661. "The standard for finding a 

statute unconstitutionally vague is high." Watson, 160 Wn.2d at 11. We presume the 

statute is constitutional and the party challenging the statute bears the burden of 

proving beyond a reasonable doubt that it is unconstitutionally vague. State v. Bahl, 

164 Wn.2d 739, 753, 193 P.3d 678 (2008); Watson, 160 Wn.2d at 11. 

"In any vagueness challenge, the first step is to determine if the statute in 

question is to be examined as applied to the particular case or to be reviewed on its 

face." City of Spokane v. Douglass, 115 Wn.2d 171, 181, 795 P.2d 693 (1990). It is 

well established that a vagueness challenge to a statute that does not involve First 

Amendment rights must be applied to the particular facts of the case. Maynard v. 

Cartwright, 486 U.S. 356,361,108 S. Ct. 1853, 100 L. Ed. 2d 372 (1988); Douglass, 

115 Wn.2d at 182; see U.S. CONST. amend. I. 

Zamora fails to meet his burden of proving the statute is unconstitutional beyond 

a reasonable doubt. Whether Zamora's mental disease or defect is manageable under 

RCW 10.77.200(3) is a question of fact. Below, the court ruled, "[T]he term 

'manageable' is not incapable of definition." We agree with the court. Where a statute 

does not define a term, "a court may rely on the ordinary meaning of the word as stated 

in a dictionary." State v. Klein, 156 Wn.2d 102, 116, 124 P .3d 644 (2005). The 

dictionary defines "manageable" as "capable of being managed : submitting to control." 
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WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1372 (2002). RCW 10. 77 .200(3) is 

not unconstitutionally vague. 

DOC's Appeal 

DOC filed an appeal as an aggrieved party under RAP 3.1. DOC challenges the 

imposition of the conditions in the order granting the DSHS petition under RCW 

10.77.200(3). The order states, in pertinent part: 

Once in the custody of DOC, Mr. Zamora will remain in the SOU and not 
to be transferred until two psychiatrists who have worked with him jointly 
recommend that he be transferred somewhere out of the SOU. DOC will 
also appoint a psychiatrist to be responsible for monitoring Mr. Zamora's 
care. 

DOC argues that because the court did not have personal jurisdiction over DOC, 

it erred by imposing the conditions. DOC also argues the court does not have the 

authority to direct management of Zamora at DOC. We agree. 

Where, as here, the facts relevant to jurisdiction are undisputed, we review a trial 

court's assertion of personal jurisdiction de nova. Pruczinski v. Ashby, 185 Wn.2d 492, 

499,374 P.3d 102 (2016). We review a challenge to the authority of the court de novo. 

State v. Armendariz, 160 Wn.2d 106, 110, 156 P.3d 201 (2007}. 

A court does not have personal jurisdiction over a party if the individual or entity 

is not designated as a party and has not been made a party by service of process. 

Martin v. Wilks, 490 U.S. 755, 761, 109 S. Ct. 2180, 104 L. Ed. 2d 835 (1989); City of 

Seattle v. Fontanilla, 128 Wn.2d 492, 502, 909 P.2d 1294 (1996); State v. G.A.H., 133 

Wn. App. 567, 576, 137 P.3d 66 (2006). If a court lacks personal jurisdiction over a 

party, any order entered against that party is void. State v. Breazeale, 144 Wn.2d 829, 

841, 31 P.3d 1155 (2001); Marleyv. Dep'toflabor& Indus., 125Wn.2d 533,541,886 

24 



No. 73008-8-1 (Consol. with No. 73090-8-1)/25 

P.2d 189 (1994); G.A.H., 133 Wn. App. at 576. Because the undisputed record 

establishes DOC was not designated as a party and was not made a party by service of 

process, the court did not have jurisdiction to impose conditions on DOC. In addition, 

the superintendent of each correctional institution is "responsible for the supervision and 

management of ... the prisoners committed, admitted, or transferred to the institution." 

RCW 72.02.045(1 ). 

Burden of Proof under RCW 10.77.200(3) 

Zamora contends DSHS did not meet its burden under RCW 10.77.200(3) of 

proving that his mental defect is manageable within DOC. The unchallenged testimony 

and findings establish Zamora had not been a management problem during his 20 

months at SOU and was doing better than he had been at WSH. However, the court 

ruled the decision to grant the petition to release Zamora from DSHS custody was 

contingent on the conditions imposed on DOC. Because the court did not have 

jurisdiction to impose conditions on DOC, we remand. On remand, the court shall 

determine whether absent the conditions on DOC, Zamora's "mental disease or defect 

is manageable within a state correctional institution or facility" under RCW 10.77.200(3). 

In sum, we conclude the petition for release from DSHS custody under RCW 

10.77.200(3) did not violate the plea agreement and due process, the ex post facto 

clause or the prohibition against bills of attainder, and the statute as applied is not 

impermissibly vague. But we remand to determine whether absent the conditions 
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imposed on DOC, DSHS met its burden under RCW 10.77.200(3) of proving that 

Zamora's mental disease is manageable within DOC. 

WE CONCUR: 

--A C-.J r· ) I ) 
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The appellant Isaac L. Zamora filed a motion for reconsideration. A majority of the 

panel determined that the motion should be denied. Now, therefore, it is hereby 

ORDERED that the motion for reconsideration is denied. 
st 

Dated this ,3 \ - day of ("f\t:\S Cb , 2017. 

For the Court: 

Judge 
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